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RECOMVENDED CORDER

On March 16, 2007, a hearing was held in Tall ahassee,
Fl orida, pursuant to the authority set forth in Sections 120.569
and 120.57(1), Florida Statutes. The case was considered by Lisa
Shearer Nel son, Adm nistrative Law Judge.
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STATEMENT OF THE | SSUE

Whet her the Departnment of Transportation's decision to award
the contract contenplated in its Invitation to Bid | TB- DOT-06/07-
9025- @ (Purchase of Radi o Equi pnent) is contrary to the agency's
governing statutes, the agency's rules or policies, or the
proposal specifications.

PRELI M NARY STATEMENT

On January 29, 2007, a Petition was forwarded to the
D vision of Adm nistrative Hearings chall enging the Departnent of
Transportation's (DOT's or Departnment’'s) Notice of Intent to
award a contract pursuant to its Invitation to Bid | TB-DOT-06/07-
9025- @B (Purchase of Radi o Equi pnent). On February 1, 2007, the
parties filed a Stipulation to Waive Thirty-Day Requirenment, and
indicated that the parties were avail able for hearing March 16
and 18, 2007. On that sane day, a Notice of Hearing was issued
setting the case for hearing March 18, 2007. On February 8,
2007, an Anended Notice of Hearing was issued, scheduling the
matter for both days, i.e., March 16 and 18, 2007.

Petitioner noved to anend the Petition w thout objection,
and the Mdtion was granted February 14, 2007. On February 22,
2007, Mdl and Radio Corporation (Mdland) petitioned to intervene
in the proceedings, and was granted intervenor status March 5,
2007. On March 9, 2007, the parties advised that, in view of
di scovery conducted by the parties, only one day woul d be

necessary for the hearing and requested that the natter be re-



noticed for March 18, 2007, alone. Accordingly, an Amended
Notice of Hearing was issued March 12, 2007, for March 18, 2007.
The parties filed a Joint Pre-Hearing Statenent which
i ncluded stipulated findings of fact that have been incorporated
into the Findings of Fact found below. At hearing, Joint
Exhi bits nunbered 1 through 10 were admtted. Petitioner
presented the testinony of four w tnesses and submtted
Petitioner's Exhibit 1, which was a denonstrative exhibit.
Respondent presented the testinony of one w tness, and
Respondent's Exhibits nunbered 1 through 4 were admtted w thout
objection. The Intervenor presented no witnesses or exhibits.
At hearing, it was anticipated that the transcript would be
filed with the Division April 6, 2007. However, the transcript
was actually filed March 29, 2007, and an Order was issued
advising the parties accordingly. Petitioner noved w thout
objection for an extension of tinme for the filing of proposed
recomended orders until April 16, 2007. Al parties Proposed
Recomended Orders are accepted as tinely filed. These
subm ssi ons have been carefully considered in the preparation of
this Recommended Order

FI NDI NGS OF FACT

1. On Septenber 28, 2006, the Departnent issued the
Invitation to Bid, |1TB-DOT 06/07-9025-GB (1 TB) for the purchase

of radi o equi pnent.



2. The I TB contenpl ated that one five-year contract would
be awar ded.

3. The ITB reserved to the Departnent the right to accept
or reject any and all bids, and reserved the right to make an
award wi thout further discussion of the bids submtted.

4. The ITB reserved to the Departnent the right to reject
any response not in conpliance with the requirenents of the |ITB.
The Bid Sheet of the | TB stated:

NOTE: In submtting a response, the bidder
acknow edges they have read and agree to the
solicitation terns and conditions and their

subm ssion is made in conformance with those
terns and conditions.

ACKNOALEDGMVENT: | certify that | read and
agree to abide by all terns and conditions of
this solicitation and that | am authorized to
sign for the bidder. | certify that the
response submtted is nade in conformance
with all requirenents of the solicitation

5. Likew se, the Special Conditions of the ITB provided in

pertinent part:

11) ADDI TI ONAL TERVMS AND CONDI TI ONS

No conditions may be applied to any respect
of the ITB by the prospective bidder. Any
conditions placed on any aspect of the
prospective bidder may result in the bid
being rejected as a conditional bid (see
"RESPONSI VENESS OF BIDS'). DO NOT WRITE I N
CHANGES ON ANY | TB SHEET. The only

recogni zed changes to the ITB prior to bid
opening will be a witten addenda i ssued by
t he Depart nent.




12) RESPONSI VENESS OF BI DS

Bids will not be considered if not received
by the Department on or before the date and
time specified as the due date for

subm ssion. All bids nust be typed or
printed in ink. A responsive bid is an offer
to provide the itens specified in this
Invitation to Bid in accordance with al
requirenments of this Invitation to Bid. Bids
found to be non-responsive will not be
considered. Bids may be rejected if found to
be irregular or not in conformance with the
specifications and instructions herein
contained. A bid nmay be found to be
irregular or non-responsive by reasons that
include, but are not Iimted to, failure to
utilize or conplete prescribed forns,

nodi fying the bid specifications, submtting
condi tional bids or inconplete bids,
submitting indefinite or anbi guous bids, or
executing forns or the bid sheet with

i mproper and/or undated signatures. O her
conditions which may cause rejection of bids
i ncl ude evidence of collusion anong bi dders,
obvi ous | ack of experience or expertise to
provide the required itens, and failure to
performor neet financial obligations on
previ ous contracts.

* * *

23) PRODUCT REQUI REMENTS/ SPECI FI CATI ONS

Itenms furnished shall be standard products of
the manufacturer or their suppliers, shall be
new, unused, clean, and free fromany defects
or features affecting appearance,
serviceability, or the safety of the user in
nor mal i ntended use.

Any deviation from specifications indicated
herei n nust be clearly pointed out;

otherwse, it will be considered that itens
offered are in strict conpliance with these
speci fications, and successful bidder will be
hel d responsi ble therefore. Deviations nust
be explained in detail on separate attached
sheet (s).



32) WARRANTY

A warranty is required on all itens purchased
agai nst defective materials, workmanship, and
failure to performin accordance with
required industry performance criteria, for a
period of not less than two (2) years from
the date of acceptance by the purchaser. Any
deviation fromthe criteria nmust be
docunented in the bid response or the above
statenent shall prevail

6. The State of Florida PUR 1001 (General Instructions to

Respondents) was also included in the I TB. The General
I nstructions to Respondents specified that all responses to the
| TB are subject to the follow ng sections of the ITB, which, in
case of conflict, shall have the follow ng order of precedence:
1) Techni cal Specifications; 2) Special Conditions;
3) Instructions to Respondents (PUR 1001); 4) Ceneral Conditions
(PUR 1001), and 5) Introductory Materials. Section 9 of the
Ceneral Instructions provides in pertinent part:

Respondent's Representation and

Aut hori zation. |In submtting a response,

each respondent understands, represents, and

acknow edges the following (if the respondent

cannot so certify to any of the follow ng,

t he respondent shall submt with its response

a witten explanation of why it cannot do
S0).

* * %

e The product offered by the respondent wll
conformto the specifications wthout
excepti on.



* The respondent has read and under st ands
the Contract ternms and conditions, and the
subm ssion is made in conformance wth those
terms and conditions.

7. The |1 TB specifications also included information about
what nust be included in the bid to be considered responsive:

3.1 This specification includes required
equi pnrent that the vendor shall provide
to be conpliant with the bid. This
specification also includes non-required
equi pnent that FDOT consi ders inportant
but not critical to obtaining a
successful bid. Vendors can elect to
bid on any or all of these non-required
equi pnent itens. Bidding on non-
required itens does not affect the bid
eval uati on process however the Vendor
will be held to the contract
requi renents and techni cal
specifications for all bid products.

3.2 Al required and non-required equi pnent
itenms are identified in the
specification conpliance matrix at the
end of this technical specification.

3.3 Required Equi pnent. The vendor shal
supply all of the required types of
equi pnent. There is al so optional
equi pnrent that is required though it may
not be procured with each order. An
exanpl e of such a required, optional
pi ece of equipnent is the nobile radio
dual control head.

3.4 Non-Required Equi pnent. To ensure a
successful bidding process FDOT has
identified radi o equi pnent that they
consi der inportant but not critical to
the success of this contract. This
equi pnent is fully specified in this
docunent and if a vendor elects to bid
any non-required equipnment item they
must conply with the associ ated
specifications. An exanple of such a
non-requi red piece of equipnent is the
| ow- band VHF portabl e radio.



8. Specifications 4.2.1.22.1 (with respect to portable
radios) and 4.3.1.22.1 (with respect to nobile radios) both
i ncluded the requirenment that "[t]he | ast channel sel ected shal
appear as the selected channel after the radio is turned back on.
The | ast selected scan node shall also reinitiate after the radio
is turned back on."

9. Wth respect to warranties, the specifications
provi ded:

8. VENDOR WARRANTY

8.1 Parts and Labor Warranty. The vendor
shall warranty all parts and accessories
agai nst defects in materials and
wor kmanshi p whi |l e under normal use and
service by FDOT personnel. Parts shal
i nclude but not be limted to al
products, all product subsystem LLRUs
di sassenbl ed by trained FDOT mai nt enance
personnel, and all product accessories.
The vendor | abor necessary to di agnose
and repair a defect shall be provided by
t he vendor at no cost to FDOT.

Def ective parts may be repaired by the
vendor or replaced with new parts. The
vendor shall al so be responsible for
return shipping costs to FDOT of a
repaired or replaced part.

2.2 Warranty Peri od.

8.2.1 Parts and Labor. Wth the
exception of portable battery power
ratings, the vendor shall warranty al
parts and | abor for 5 years.

8.2.2 Portable Radio Battery Power
Rating. The vendor shall warranty parts
and | abor associated with the portable
radi o power rating for 18 nonths. |If
during this 18 nonth period the battery
power rating falls bel ow 80% of the
specified battery power rating the



battery shall be replaced with a new
battery.

10. No bidder challenged the specifications contained in
the | TB.

11. On Novenber 8, 2006, Vertex Standard submtted its
response to the I'TB. Four other vendors subnitted proposals,

i ncl udi ng M dl and.

12. Four of the respondi ng bidders, including Vertex
Standard, were found to be non-responsive in part because they
did not bid on all of the required itens identified in the RFP

13. Mdland's proposal contained a signed copy of the Bid
Sheet referenced in paragraph 4, acknow edging the solicitation
terms and certifying that its proposal is made in confornmance
with all requirenents of the solicitation

14. However, Mdland's proposal al so contained a page
entitled "M dl and Radi o Corporation Exceptions to Techni cal
Requi renents for Florida Departnent of Transportation Purchase of
Radi o Equi pnent | TB- DOT- 06/ 07-9025-GB." On this page, Mdl and
indicated that it "takes exceptions to the foll ow ng Techni cal
Requi renents” of the I TB

Exception to 4.2.1.22.1

M dl and Radi o Corporation Mdel 80-
125/ 425 Portabl e Radios return to the
programmed scan node after On/ O f/On Cycle.
Exception to 4.2.4.5

M dl and Cor poration Mdel 81-391 Smart

Rapi d Charger neets Technical requirenents
for 4.2.4.5.1, 4.2.4.5.2, 4.2.4.5.3, and



4.2.4.5.4. Analyzer Functions is under
review for a possible future function.

Exception to 4.3.1.22.1

M dl and Radi o Corporation Titan Series
Mobi | e Radios return to progranmed scan node
after On/Of/On cycle.
Exception to 8.2

M dl and Radi o Corporation warrants our
Base Tech Base/ Repeater stations for a period
of five (5) years from date of purchase
agai nst defects in material and wor kmanshi p.

M dl and Radi o Corporation warrants or
[sic] Titan nobile radio, and our M dl and
portable radi o products for a period of three
years from date of purchase agai nst defects
in material workmanship.

15. On the page followi ng the "Exceptions,"” was a Warranty
Certificate for Mdland s equipnent. The Warranty Certificate
stated that all nobiles, portables and Titan Vehicul ar Repeaters
were warranted for a period of three years. Base-Tech |
Base/ Repeater Stations were warranted for five years. Wth
respect to accessories, Mdland' s Warranty Certificate stated
t hat rechargeable batteries would be warrantied for 18 nonths;
battery chargers for 1 year; and all other accessories for 120
days.

16. Vertex Standard did not take exception to the five-year
warranty requirenment. Representatives from Vertex Standard were

required to check with officials at their headquarters overseas

in order to bid on a project requiring a five-year warranty.

10



Wil e Vertex Standard's representative indicated that there was
additional cost to the conpany in providing a five-year warranty,
t he conpany decided to absorb the cost of the additional two
years. No specific dollar amount attributable to the additional
warranty period was identified.

17. The responses to the ITB were revi ewed by an eval uation
commttee conprised of Randy Pierce, Roger Madden and Brian Kopp.
These three gentl eman were al so instrunmental in devel oping the
ITB in the first place. The evaluation commttee nenbers
i ndependently reviewed the responses submtted by the vendors and
met collectively to conpare the individual scores.

18. Randy Pierce, who was the primary author of the |TB,
determ ned that the five-year warranty specification was an error
on his part that shoul d have been addressed before the | TB was
finalized. The commttee nenbers | ooked at the industry standard
for warranties and determ ned that nost failures occur in the
first year and that the industry standard for warranties was two
to three years.

19. Simlarly the requirenment that radios return to the
| ast channel sel ected had been included in the specifications
because a prior vendor had included this option on equipnment the
Departnent now owned. The committee nmenbers determned that this
requi renment was a mnor issue that would not affect the overal
function and performance of the radi o equi pnment, but could be

addr essed t hrough training.

11



20. On Novenber 20, 2006, a Radio Bid Eval uation Response
Justification Attachnment (Justification Attachnent) was prepared
by Randy Pi erce, Roger Madden and Brian Kopp. |In this docunent,

t he eval uation team nenbers reported that four vendors, including
Vertex Standard, failed to conply with Specification Section 3.3
requiring the vendor to bid all required types of equipnent.
Based on this failure, all four were disqualified. The
Justification Attachnment also indicated that these four vendors
were al so non-conpliant with several technical specifications in
the | TB.

21. The Commttee determned that Mdland Radi o was the
only vendor that bid on all required products. The Justification
Statenent stated in pertinent part:

2) Mdland, the fifth and remai ni ng vendor
bid all required products. Mdland took
exception to the foll ow ng:

a. Mdland took exception to Specification
Sections 4.2.1.22.1 and 4.3.1.22.1 regarding
the start-up configuration of Portable and
Mobi | e Radi os. FDOT has reviewed the
exceptions and agree [sic] to them

b. Mdland took exception to Specification
Sections 4.2.4.5 regarding the portable radio
smart charger. This charger is not a

requi red product and FDOT will therefore not
award this item

c. Mdland took exception to Specification
Section 8.2 regarding the Warranty Period for
Portabl e and Mobil e Radi os. The specified
warranty period is five years, however

M dl and has bid a 3 year warranty period for
Portabl e and Mbil e Radi os. FDOT has

determ ned that the 3 year warranty period
offered by Mdl and neets or exceeds the
current industry standards. Therefore, FDOT
agrees to the exception.

12



3) Wth the agreed to exceptions Mdland is
the only conpliant bidder and therefore they
are sel ected.
22. On Novenber 27, 2006, the Departnent posted its notice
of intent to award the contract to M dl and.
23. On Novenber 30, 2006, Vertex Standard filed its Notice
of Intent to Protest the intended award.
24. On Decenber 11, 2006, Vertex filed its Petition
requesting a hearing pursuant to Section 120.57(1), Florida

St at ut es.

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties to this
action in accordance with Sections 120.569 and 120.57(1), Florida
St at ut es.

26. Vertex submtted a bid proposal that did not conformto
the requirenents of the I TB. Because the relief sought by Vertex
Standard is the rejection of all other nonresponsive proposals,

Vertex Standard has standing to bring this protest. Capelletti

Brothers, Inc. v. Departnent of Ceneral Services, 432 So. 2d 1359

(Fla. 1st DCA 1983); NIl G oup, Inc. v. Departnent of Education,

DOAH Case No. 06-4449BI D (Recommended Order January 9, 2007
Final Order January 31, 2007).

27. Petitioner, as the party challenging the proposed
agency action, has the burden of proof in this proceedi ng and

must show that the agency's proposed action is contrary to the

13



agency's governing statutes, rules or policies, or the bid or
proposal specifications. A de novo hearing was conducted to
eval uate the action taken by the agency. Section 120.57(3)(f),

Florida Statutes; State Contracting and Engi neering Corp. V.

Department of Transportation, 709 So. 2d 607 (Fla. 1st DCA 1998).

The adm nistrative | aw judge nay receive evidence, as with any
hearing held pursuant to Section 120.57(1), but the purpose of
the proceeding is to evaluate the action taken by the agency

based on the information available to the agency at the tine it

took the action. 1d.
28. In this case, Mdland is the only vendor that bid on
all required products specified in the ITB. |Its bid, however, is

contrary to proposal specifications with respect to the "Il ast
channel " feature and the length of the warranties for products
subject to the ITB. The crux of the case is whether the
exceptions to the specifications submtted by Mdland constituted
mat eri al deviations fromthese specifications.

29. The test for determ ning whether a deviation from
specifications is material is whether the variance gives the
bi dder a substantial advantage over the other bidders and thereby

restricts or stifles conpetition. Tropabest Foods, Inc. v.

Depart ment of Ceneral Services, 493 So. 2d 50, 52 (Fla. 1st DCA

1986); Harry Pepper & Associates, Inc. v. Cty of Cape Coral, 352

So. 2d 1190 (Fla. 2d DCA 1977). Put another way, "a m nor

irregularity is a variation fromthe bid invitation or proposal

14



terms and conditions which does not affect the price of the bid,
or give the bidder an advantage or benefit not enjoyed by other
bi dders, or does not adversely inpact the interests of the

Department." Intercontinental Properties, Inc. v. Departnent of

Heal th and Rehabilitative Services, 606 So. 2d 380, 386 (Fla. 3d

DCA 1992).

30. It is concluded, based on the totality of the evidence
presented, that the exceptions reflect m nor deviations fromthe
specifications and their acceptance by the Departnent does not
give Mdland a substantial advantage over the other bidders who
subm tted proposals. Section 23 of the Special Conditions
all owed a vendor to submit a bid wth deviations, as |long as
t hose deviations were clearly identified and explained in detail.
A simlar provision allow ng sone deviation was included in
Section 32 regarding warranties. Mdland conplied wth these
di rectives.

31. Wiile there may be a cost factor involved in extending
the warranty over five years in conformance with the
specifications, there was no credi ble evidence as to that cost
factor would be. |Indeed, Petitioner indicated that it had
deci ded to absorb the cost. Likew se, there was no indication at
hearing that not furnishing the |ast channel feature had any
mat erial significance in providing a proposal. On the other
hand, the Departnent and its consultants all indicated that

nei ther issue was particularly significant in their view

15



32. Agencies enjoy wide discretion when it cones to
soliciting and accepting proposals, and an agency's deci sion,
when based upon an honest exercise of such discretion, will not
be set aside even where it may appear erroneous or if reasonable

persons may di sagree. Baxter's Asphalt and Concrete, Inc. v.

Departnent of Transportation, 475 So. 2d 1284, 1287 (Fla. 1st DCA

1985); Capeletti Brothers, Inc. v. State, Departnment of General

Services, 432 So. 2d 1359, 1363 (Fla. 1st DCA 1983). Section
120.57(3)(f) establishes the standard of proof as to whether the
proposed action was clearly erroneous, contrary to conpetition,
arbitrary or capricious.

33. A decision is considered to be clearly erroneous when
al though there is evidence to support it, after review of the
entire record the tribunal is left wwth the definite and firm

conviction that a m stake has been comm tted. United States v.

U S Gypsum Co., 333 U S. 354, 395 (1948). An agency action is

capricious if the agency takes the action w thout thought or
reason or irrationally. Agency action is arbitrary if is not

supported by facts or logic. See Agrico Chemcal Co. v. State

Departnent of Environnental Regul ation, 365 So. 2d 759, 763 (Fl a.

1st DCA 1978). An agency decision is contrary to conpetition if
it unreasonably interferes with the objectives of conpetitive

bi ddi ng. See Wester v. Belote, 103 Fla. 976, 138 So. 721, 723-24

(1931) .
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34. Here, the Departnent was faced with either rejecting
all bids or acceding to mnor nodifications requested by the only
vendor who bid on all required products. It determned that the
accepting Mdland's bid was in the best interest of the agency.

Conpare Intercontinental Properties. Under these circunstances,

it is concluded that Petitioner has not net its burden under
Section 120.57(3)(f), Florida Statutes, of show ng that the
decision to award the contract at issue to Mdland is clearly
erroneous, contrary to conpetition, arbitrary or capricious.

RECOMVENDATI ON

Upon consi deration of the facts found and concl usions of | aw
reached, it is

RECOMVENDED

That a final order be entered dism ssing Vertex Standard's
petition.

DONE AND ENTERED this 30th day of April, 2007, in

Tal | ahassee, Leon County, Florida.

(‘

~———— _—
LI SA SHEARER NELSON
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of April, 2007.
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C. Deni se Johnson, Esquire

Depart ment of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

M chael P. Donal dson, Esquire
Dani el Hernandez, Esquire

Carlton Fields, P.A

215 South Monroe Street, Suite 500
Post O fice Drawer 190

Tal | ahassee, Florida 32302-0190

Stacy M Schwartz, Esquire

Eric D. Isicoff, Esquire

| sicoff, Ragatz & Koeni gsberg
1200 Brickell Avenue, Suite 1900
Mam , Florida 33131

Al exis M Yarbrough, Esquire

Depart ment of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

St ephani e Kopel ousos, Interim Secretary
Depart ment of Transportation

Haydon Burns Buil di ng

605 Suwannee Street, Ml Station 57
Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

10 days fromthe date of this recormended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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